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] 1. A reVired service member who validly elects
DIGEST: into e Survivor Besefit Plan (SBP) may not
whatarily withéraw from the Plas aod shall
coitinwe to have Ais retired pay reduced
(0 U, 5. C. ¥82(a)) or ranke doposits for
coverage (10 U, &, C. 483(d)), if not eatitled
“unbcr NY;.““ -pl:.yﬂod?:tth
m was ]
Foreign Service, nﬂrd thorsirom and
slected & surviver anmmity wader that system,
This results from the absence of a provuhn
in the FBP or sther law comparable to
10 U, 8.C. 1453(e) (applicable saly to Civil
Service suryv!ver apanuities) permitiing termi-~
aation or suspuesion of SBP participation,
Compere 6 &-,. Gesn. 158 (1978).

2. A surviviang spouss of retired military member,
who validly siected into the SBP to provide
spouss covernge and who lalsr retired from ihe
Foreign Service having validly elected spouss
coverage under that retirement system, is
egtitled to payment of tho Foreign Service
marvivor annsity as well as the elected SBP
axmuity,

This action is ia res to a lstter Irom tha Agsistemt Secretary
of Deferae (Com nl.lu". az advance decision :oncerning
the application of the Survivor Benefit Plan (8BF), 10 U, 8, C. 1447-1458,
in thy case cf 1 member retired from the armed forces and subse -
qQuently retired from the Foreign Service with a wniver of his military
ratirodomlo that his military service could be included in the compu-
Service namuity, A copy of Dopartmant of Dafense
Miftary Pay uul A s Committee Action No, 538 was attached,

The sitwaticn duscribed in the Committes Action involves a retired
military member who validly elected SBF coverage for his apouse and
thereaiter was employed in the Foreiga Service. Upon retirement
from the Fureign lcn. he qizcted to v.aive receipt of his military
retired pay so that hiz military scrvice could be inclnded in the
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computation of kis Fereign Service anmuity, In additien, he slested
to reccive his Vereign Service unnuity in & reduced amount in
order (0 provide sarviver benefits ior Ms spouse under the Forelgn
Sorvice Rodrement and Disability System, titie ViII of the Foreiga
Service Act of 1046, & Aucant 13, 1046, ch. 987, 00 Bint,
999, 1018, as am< 12 U.A.C. |08l ot s0q.

Tha specific questions asked ares

"], Is the member required t¢ make contrilutioas to
the Survivor Buiefit Flaa as a s'esult of the visieas of
lou.%nc.lmﬂ)mwhcmuu:‘ hmnht
his military s-rvice could 1a the computatica
of hin Foreign Bu~vice anmuity ?

"2. If the answer to ynsstien 1 s in the affirmative,
would the surviving spouse of the inember be satitied to
recaive both an arwity axder the Survivey Benefit Yian
and uade) the Foreign Sarv!ce Retirement Systeam ?

The discussion i the Canmities A ction jimiicates that by virtue
of the language costaised in 10 U. S. C. 180id), 152(d); amd MA3(e),
there is u clear interface between the visiens of the BRF and the
Civil Service survavor anmuity pinn. or thase provisiens a
retivnd service xmber who elected SBP coverage fa e kis apouse
and wiso later waives receipt of mflitary retired pay fur the _‘500
of including kis military aervice time {n the compuntation of e Civil
Service sty is eatitied o Civil Service surviver anmmity coverage
oaly, W' ., he doclines sach ceverage. U the monaber doclires
Cilvil Service ammity coverage he Tetaing SEP covernge L1t maust pay
for it throwgh d s or iato the Treasury of the Uaited SRates.

The Committes Action piists out that the survivor anmuity pro -
visions of the Foreaign Service Ratirement asd System,
as amoenx’ad by the Forwniga Servioe Retiremont Asvendmoents of 1978,
'Title ¥V, Fublic Law 34-380, approved July 12, 1972, 90 iat. 854,
are gemcrally el t) and interface with the survivor
provisions of the Civil Sarvice Retirement fiystem. Howewver, the
Committee Action goes on to polat out thet neither the surviver
aruity provisioas for I Su-vicc retiress mor ths SBP costains
Inugunge establishing o r interface relationship betwaen those
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With regard (o question 1., it is noted that while the variows
Mvwamdtyw-mh-durmnv‘auhv;u
COIADAOR PUFPOSe maay paralle] preovigions, each pian is separate
and distinct and must be on treated, except t0 the extent that certaia
of thelir respective provisitas specifically provide otherwise,

If at the time a p2rvice momber rstires izom maill service,
he validly elects into the SBP, wtless the Jarw governing SDP par-
ticipation Or provivioas of some other law specifically perrait termd-
aation o suspaasion of such purticipation, he xay sot volunta-ily
withdraw from the }laa, and shell ctimee L0 knve Ms retired pay
reduced (10 U.S.C. 1483(.)). Comgsre §8 Comp, Gen. 158 (078).

In this commaction, subsectios ME2(C) of title 18, U=ited Mates
Code, jrovidcs that:

"if a person who has elected to participate in the
Flan hes boen awsriod retizad or retajaer pay sud is
not satitled to that pay for any peridd, he must epoait
inheT the amnunt that wouid otherwise have

bean deducted m his pay for that period, excent -

whea he was called or ordered to active duty for s
period of more than 30 days, ”

The only statuiory exemption from the requiremonts of coalizned
active wuty for moce tan 30 dage, aid fhe previstons fo tevmtmuts
activa oy mOra 30daye, an teorminut-
ing deductions when thare is no eligible beneficiary, is containad ia
10 U.S.C. 14823(e), That subsoction provides that when a naember
waives receipt of retired pay in order to use his mi’iiary service for
Civi]l Service anmilty purpos:n and slects a survivor annuity under
that pian, "he shall not be required to make the deposit otherwise
requircd by subsection (d) as long as that vaiver is in effect # oo "

Since we fimd 0o reforsnce to retirements and survivor amusities
under th? Foreign Service Retirement and Disabllity System in the
SBP or its legislative Listery, it is oupr view that the retired momber,
having elected SBP spouses coverage is re to maks depoeita
under the SBP pursuant to 1C U, S, C. 4534d), evea though he sabee-
quentiy retiras wader the Foreign Service Retirement and Disability
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